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CONFIRMING THE VALIDITY OF STATE TAX LIENS 
AGAINST BANKRUPTCY TRUSTEES 


MONDAY, MARCH 1, 1954 


SurncOMMITTEE N ~ OF THI 


COMMITTEE ON THE JUDICIARY, 
Wr oshinaion DD. ¢ 
The subcommittee met, pursu: to notice, at 10:15 a. m., in room 
346, Old House Office Building, Hon. Patrick J. Hillings (chairman) 
pre Une 
Priv t: Representatives Hilling (pre ding). Poff. and Feighai 
Also present: Malcolm Mecartney, committee « nsel, 


Mr. Hinuras. The meeting of Subcommittee No. 2 of the Com 
miittes the Judiciary will come to order. We will take up for 
consideration this morning H. R. 5796, a bill to amend the Bank 
ruptey Act to make tax liens of States and their subdivisions valid 
agall istees In bankruptcy. 

(H. R. 5796 is as follows:) 


Be it enacted by the Senate and House of Representatives of the United States 


of America tn Congress assembled, That clause (2) of subdivision e of section 
67 of the Bankruptcy Act, as amended, is amended read as follows: “(2) the 
provisions of subdivision b of this section to the contrary notwithstanding, statu 
tory liens, other than liens for taxes, created or recognized | the laws of an) 
State rr debts owing to any person, including any State or any subdivision 
there on personal property not accompanied by possession of, or by levy upon 


or by sequestration or distraint of such property, shall not be valid against the 
trustee 


Ss 2. (a) The provisions of this amendatory Act shall govern proceedings, 
so far as practicable and applicable, in cases pending when it takes effect; but 
proceedings in cases then pending to which the provisions of this amendator 
Act are not applicable shall be disposed of conformably to the provisions of 
clause (2) of subdivision ¢ of section 67 of the Bankruptcy Act as it existed 
just prior to the effective date of this Act 

(b) This amendatory Act shall take effect and be in force o1 d after three 


months from the date of its approval. 

Mr. Hiuures. Our first witness this morning will be the distin 
guished gentleman from Michigan, Mr. Oakman, who has introduced 
this legislation. We will eal] upon him to test fy first. 

Mr. Oakman, we are happy to have you before us this morning. 


I 
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STATEMENT OF HON. CHARLES G. OAKMAN, A REPRESENTATIVE 
IN CONGRESS FROM THE 17TH CONGRESSIONAL DISTRICT OF 
THE STATE OF MICHIGAN 


fof H. R I 
I i ive ft 5 ( il o ny S 
{ ( out the Na 
M [ ta ere appre m for 
vour esy ll r opportunity to appear before you at 
t] time { a net te to me personally, and to the repre 
of « ire with us this morning, and 
{ ( i ( ( Ie record 
In the interest of vy, Mr. Chairman, I ask permission to have 
erted 1n ecord ext on of My remarks appearing in the 
\ppe x of the Cong) nal Record for June 17, 1953 (.A3737 
sioa8) togethe th a statement on H. R. 5796, which I have prepared 
i ssi 0 your com! et A 
Phe Federal bankrupt puts the creditors on a fair and equi- 
1 e Dasis, most respe It does not do so, it appears, 1n all re- 
pect I) exceptiol ch I refer to discriminates against the 
States and their political bday ons at the hands of the Federal 
Grove bie I ’ raer to correct ft incongruous situation, | have 
\ bil 9 H I. 9 , (et yned to cure al Inequily embodied 
the provision of the Federal ba ptey law, as amended by Con- 
° in 195 mie 
| measure 1s entit .“A bill to amend the Bankruptcy Act to 
make tax lied sot State a tli ubd V1 Ons Valid against trustees 


\ careful reading of the statute compels the belief that it was by 


lvertence, rather tha Vi t. that a former Congres ibrogated 
state a | local tax het 11 Pp oper status with respect to bank- 
ruptei \ slight diffe of wording, between two paragraphs in 
1 eA er amend ent See to me, accomplished the undesired 
restul 

Che essence of t] pro] endment to the Bankruptcy Act is 
cont ed in the words, “other than liens for taxes.” By the addition 


ot hes 5 words, I believe, the 1952 amendment we uld be clarified. 
What I believe to have bee the itent of Congress would then be 
n f ear, beyol dl any pos bil ty ot mis n erpretation. 

This. briefly. gentleme the purpose for which we appear before 
yo I have the pleasure of having | 


19 here this morning two of my 

fellow Detroiters who have given this matter profound study and will 
ible witnesses, I am certain. 

The Honorable Art I. Iverson, deputy attorney general of the 


State of Michigan. . long record of successful public service in 
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his chose? profession. He will testify in behalf of the State of 


i 
Mr. Alfred S. Stolinski is a senior assistant corporation counsel of 


the city of Detroit and will, I feel, ably represent my home city. I 
had the pleasure of ben 9 closely associated with Mr. Stolinski in the 
government of the city of Detroit for many years. I can tell you, 
gentlemen, with all sincerity that I am very proud of my two fellow 
townsmen who appear bef re you today a d who have devoted thet 


honorably, competently, and loyally to public service in Michi 


+ 


wan ovel l lor rr period ot Lime, 


Also. Mr. Chairm the many fine organizations which are repre 
{ qd ft) ~ or those who have prepared statements for tl I’ ord 
*) well KnOV to vol and represent tho and of our finest local 
governments thi o mut the United State 

Mr. Pa Betters, executive director of the United States Confer 
e e of M yors, | ra leave and asked me 1 » State oO tie record that 
his organizatio wholeheartedly in favor of this bill. 

| ll deeply appreciate vour careful consideration of H. R. 5796, 
and I wish to thar r VO fol your courtesy in granting f earring. 


Mr. Huctrnes. Do you know of any opposition to this legislation, 
Mr. Oakm 4 

Mr. Oaxman. I do not, Mr. Chairman. 

Mr. Hinrines. Do you have any questions, Mr. Feighan ? 

Mi FRIGHAN. No. 
Mi H1 LINGS.,. Mh Poff, do you have any qi estions ¢ 
Mr. Porr. No. 


Mii ! LINGS Mr. (oul el, would you ke tO direct any questions 
to the witness? 

Mr. Mecartney. I have no questions, Mr. Chairman. 

\ Hittines. Mr. Oakman, I understand you have to go to your 
con tee of which you are a member, SO we ¥ il] excuse you al this 


tiie We apprecl ite your testim my this mornin 
re | fre) the rpes al Record > Tine QA2 ll be 
reinark irom the Congressional Necor( of June 1¢, 1955, wil r 
| ; 

hy 


ied 1} mal record at this poll ma 
(The above-mentioned document is as follows:) 


: Your extension 


FEDERAL BANKRUPTCY LAW 


Ioxtension of remarks of Hon. Charles G. Oakman of Michigan in the H se of 
Re presentatives, Wednesday, June 17, 1953 





Mr. OAKMAN. Mr. Speaker, at one time or another, all of us have known and 
Ssylmpathized with persons forced into individual or corporate bankruptcy Only 
too often the bankruptcy proceedings reveal no serious fault, either as to ability 
or intent, on the part of the bankrupt. Ordinary busi risks involve eco 
nomic factors which sometimes are beyond the control of 1 risk-take1 

For this reason, and for the further reason that conduct of business usually 
involved interstate transactions, the Federal Government long ago assumed 
responsibility for the legal and administrative aspects of settlements in bank 
ruptey It could not very well be otherwise. 

By application of a single law throughout all of the States and Territories, the 
Federal Government guarantees equal treatment of all creditors, wherever their 


places of business and impartial treatment also of the bankrupt debtor, with 
respect to actions of his creditors in other States and Territories concerning 
his property located within their local jurisdictions 

Still further, existence of a single bankruptcy law for all the States and 
Territories bespeaks a law that is objective and in no way subject to local and 
personal prejudice. Local influence, in behalf either of creditor or debtor, is 
comparatively powerless against an authority so far removed as that of the 
Federal Government. 








I gl ( t ( adel ! re ts il ( ent to one who 
d ‘ he be d lose everything any 
rie Sure I iy i FA ledera aw he is protec ted in 
from legal har: ‘ Ol nt of debts d arged by the Federal 
cy 


QO el de e | vy important to cred 
er and where v1 | rhe | bankruptcy law, by) 








re general nd ndifference to local interests, puts the 
; n the liquidated 
] 
I ‘ i . K cy law } he 
‘ eq qoes ne ak hi 
I i e it ae 
\ ended 
Phe ( li \ 
i} ~ 
| He j 
é g b ( 
} } } \ 
\I oe the \ ! 
. \I l vy Off 
ed “A | the Bankruptcy 
q hd ty tees in 
~ 1 re t \ 
; ‘ ( l derogated St ( 
! t ‘ pn Lcle \ 
, e en r almenc 
, 1 sired re 
I mé mi re p ¢ ‘ IN 2 f hdivision (¢c) of sec- 
P Act ended. The es 1) ision contained 
: her pn s f the contrary not 
ea than liens for taxes) created or recognized 
, ‘ WS nv & ‘ ) ( ng to anv pers including any State 
thy 4 ’ , y ’ aT mpanied by possession 


‘ or | p or dist nt of, such property, shall not 


T) ppears, Mr. Sp that the essence of this proposed amendment 
t pt Act ( n the ords “other than liens for taxes.” 
B the | I believe, the 1952 amendment would be 


elat 1. W I believe ntent of Congress would be made clear, be- 
J ‘ "1 
ince of the 1! endment. tl } d change in the Bank 
ruy Act d ¢ er! ss f ble nd applicable, in 
‘ dif nce between the two amend 
; = +} wnmiatakahiv clear 
( p i | Inmistakabply ciear 


‘ re the p1 the amendatory act are not applicable, they 





osed of to the provisions of the Bankruptcy Act just 
It } een argued t either cases pending on the effective date of the 
Iment sl come wit] { ) ew, or none at all. The basis of this 
‘ S ous. Hard g] ie during the 90-day period between 
é é lime s ef dat 
I ] ‘ referred, howevs f the provisions of the 1952 amendment so 
far possible d to clarif r than « l their intent As the amend- 
ment now is pro ed. de sions ppl lity of the change in the law would 
he left to the discretion of e referee il inkruptey in each case, subject to 
Fede eourt t al t nt ~ to hie that likelihood of extensive 
litig ol his noint e ST] 
P of the bi substantially identical to the similar provisions of 





MI Speaker, I am convinced that enactment of the amendment to the Bank- 


ruptey Act I hs just deseribed w d cure an injustice to the States and their 
subdivisions, which now are seriously hampered in collection of substantial sums 


due the in taxes Sul ntial sums of money, the collection of which would 
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serve, even though indirectly, in lightening the present burden of State and local 
taxes in every State of the Union 
In conclusion let me say that President Eisenhower already has expressed his 





concern over inequities in the imposition and collection of taxes, as between the 
Federal Government and governments of States and local Communities It ap- 
pears probable that studies will be made and steps taken to eliminate these in 
ustices. JT is just one more way in which one of their rightful powers and 





privileges can be returned to the States and their subdivisio! 


Mr. Oakman. Thank you very much, Mr. Cha un. 
Mir. Hunurnxes. The next witne this morning Mr. Alfred Stolin- 


ki, of Detroit 
| ise tat ( r hname a ad vou po O Mii Stoln c 
I S I SKI My hame AIn t ot nsl 1 | m tant 
l ou for e city of Deti It Lore onor Tor me 


STATEMENT OF ALFRED STOLINSKI, ASSISTANT CORPORATION 
COUNSEL, DETROIT, MICH. 


Vir. S OLINSKI, Mii Cha rhea ana membel of the committee, p1 or 
t 2 amendm ,the Bankruptey Act, clause 1 of section 67 
thereor provided 1 part a tollows 
1 ens, i "1 . neg ha 
ted § State o1 perso rty not 
l at ESS I l prope 
1] Le ) ) ec ntil the payment oO Dil PUpTCy hill trative 
eX] certain types of wage claims 
I uid be noted it this use provi ie ventiemen, t it the Xx 
Lie oT t | hited State ] lof ny st te oO} ny bclivisi . thereof 
( Posty i l pay > ) nk | 1d } tration exp eS 
{ 1 l ype oO} ve Cialn Con { tly t | espect. al 
ot vovel nent e ona par or equal | l sto ( l pective 
tux l h pe Onai property not accomp ad b MOSSeSSL 0 such 
property 
While some minor changes were made by Congress in 1952 to clause 
l of tion 67e, the above quoted portion thereof was not changed. 
Che 1952 amendments to the Bankruptey Act introduced a new addi- 
section 67c, being clause 2, which in part is follows: 
) it : : d = C <i 
ait l ‘ ne i g nv S ( ( eC] ) | 
panied st I t ' I 
disti nt of such property, shall not be valid against the trustee 
It should be ob erved that there 1s no reterence to the hens of the 
Unite | State In clause 2. Since tax liens are sta utorv | } the ques 
tle mmediately arose as to whether the tax liens of anv State or any 
subdivision thereof on persona] property not accompanied by posses- 
sion of | 1} property wert invalidated by this elay Os 
his questio! was first answered /n the Matte? f Barney Gord 


husine MS (8 lone rae an Lial tine I) dus j i r Bankrupt Ca e No. 
32734, in the United States District Court for the Eastern District of 
gan, Southern Division, in bankruptcy. 


19704— 54 2 
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The referee’s op on dated November 5D. 1952, which appears in the 
Jow il of the Nationa Association of Referees in Bankruptcy, July 

Od Issue, pages 50 and &6, states in part as follows: 

The 1952 amendment to the Bankruptcy Act ch became effective on Octo 
ber 7, 195: de sul izes in section 67c of the Bankruptcy Act. 
These endments are ble » pending case See section 56d of the 

( ( ng House, Pamphlet Edition of 
\ LS 
“ e Bat pt Act as now amended, 
iens “owing to a person luding ar State or any sub- 
( i. ! companied by possession of, or by 
eque d aint of such property, sh: not be valid 
Ks e! wl are? entioned in this section, 
‘ ‘ ster Thus the liens of the tv of Detroit. 
‘ a f } Ww} have asserted no possessoryv 
e. but the liens of the Collector of Internal 
R vA g he t¢ Vt ( he ce Soort y} te< ‘ea 
~ | ] A 
No e was taken f the order entered pursuant to sa | op- 
l n beca e the interpre n therein of clause 2 was not unexpected 
I’ e 4 ( n el le t e abi e order al | requested 
Ff oO} ! =] Thy nre ted partie 
i ere filed. Howe er, since there are several complicated 
ylved in the case, expected that a compromise settlement 
e made, in which event no decision would be rendered constru 
the Ove ela Se. 
We have not been able to discover any other case where this same 
} been ra ed o1 de ided. ; 
vident from the refe ee’s Opil on, whicl was hared by other 
orneys, includ hg some in the office of the corporation counsel in 
the city of Detroit, and the ibsequent setting aside of this opinion, 
t] ta do ibt exists is to The meaning of elan se Y,. Ch S doubt would 
fH. R.57 d o | 

te of the fact that Congress passed about 100 important 

ents to the Bankruptcy Act in 1952, no changes or revisions 

id e 64a of the Bankruptey Act which gives fourth 

kk ] rity of payment to “taxes (not liens) legally due and owing 

' rupt to the lnited States or any State r any subdivision 

reof.” thus entitling all these units of government to equality as 
to payment of their respective taxes 

Nor did Congress adopt any specific provision giving priority of 


payment to the United States of its tax liens over those of other 
nits of government. It is also significant that Congress did not 


ymen ise 1 of ct 67c tl making it appear that 
1 va le Vinge the Tat rT ens o1 the Uy; ted States and of anv 
State or any subdivision thereof on a pal or equal basis as to payment 





their respective he ifter payment of bankruptey administration 


expenses and certain types of wv age claims. 
Therefore it would ppeatl that Cor oTess did not intend to dras- 
tically change the status of the statutory tax liens of anv State or anv 


subdivision thereof on personal property by invalidating the same. 
It is difficult to believe that it was the intention of Congress to 
validate tax liens which are otherwise valid under State laws. We 

know that Congress is aware of the need for public revenue by all 

units of government. and we feel it would not try to decrease such 


| 
| 
4 
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revenue by discriminating against certain units of government In 
favor of the Federal Government. 

Mr. Hitires. May I in iterrupt you a moment, Mr. Stolinsk 

Mr. Stoninskr. Yes, Mr. Chairman. 

Mr. Hiturnes. |] would like to ask you a question. Do you have 
much more in your presentation to this committee ¢ 

Mr. Srouinskr. No, sir: Lam almost through. 

Mr. Hiniines. We had several questions we wanted to ask you. 
Would you prefer to finish your statement before we ask you those 
q 1leStlIONsS ¢/ 

Mr. Srouinskt. I would, if I may. 

Mr. Hitiines. Very well. You may proceed. 


Mir. Sroninskr. Tax collecting agencies, as a general rule, are fair 
and try to show len lency to delinquent ase aaliee when they are in 
fina ial difficulties by delaying enforcement of tax collections. This 
seni uly forbearance has aided many citizens, especially those own- 
ing small businesses, over a financial crisis. 


Such a policy can be followed where the governmental unit is not 
penalized f or its delay in enforcing collection of delinquent tax liens. 
This le niehnec \ would ho longer be p ss ble under clause ~ of section 


67 (c) if it means that the statutory len of any State or any ubdiv 
S101 I anal ror taxes on pr rsonal property not accompanl ed \ 
possess of such property is Invalid. 


1 


[) asmuch as We have incicated that there Has been difficulty in 
s in the premises, we respectfully 
urge that clause 2 of section 6 (ec) be clarified by the passage of 
H. R. 5796 so that the intent of Congress will not be misconstrued 
or misinterpreted. 

Mr. Hinitrnes. Do you have any questions, Mr. Feighan / 

Mr. Feignan. Yes. For the purposes of the record and for clari 
fication, I would like you to explain that briefly just what are these 
liens on personal property that are created when there is no pos 
session’ Con retely, 1 would like to know just what some of thes 

s are in which you are interested, so far as getting a priority, or 

t least equality, with other tax claims. 

Mr. Srouinskt. Mr. Congressman, the liens that we have reference 
to, the statutory liens for taxes, are hens on tangible per onal property, 
and they cover everything that is not real estate and 1s not intang ble 
pel onal property ; and by Statutory hen I mean, Congressman, that 
the lien 1s given by statute. 

Chere is no action, no procedure that needs to be taken. The lien 
attaches itself. For instance, in the city of Detroit the charter of 
the city of Detroit provides that the hen for taxes shall attach on 
om 15 of each year. 

‘ome July 15, the lien attach automatically. If the tax remains 
de io over a period of time. then the « ity of Detroit has a right 
to levy upon the property by taking posse ion of it, advertising it for 
sale and selling it. 

Mr. Frienan. May I ask you this question: Assuming 


ascertaining the intent of Cong 


I’ 
i 
4 


that a len 
attaches and there is no possession, the owner of the property could 
i 


aispose of it and sell it w ithout giving any consideration to the state, 
is that right ? 
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Mr 


7 you } | 
lato! { 
\I STOLIN I 
1 
ed St 
( 
the { 
VW ¢ ( 
e] ( i 


" { oht. The State statute provides that per- 
1 the usual course may be sold without 
se : 

isinessman replenishes his stock of 


mchnesirot ey ly acquired property, except for the 


e reoular course of trade, the hen 


) S ! ol 1 bu or stock of evoods 

0} ( | would remain, and the 
| 1 ( rrnep imt 

4 t Olt ~ ¢ I ety ¢ 

. ] 

() ( ts ¢ rety it nont, 
| a 1 | | { ( s { this 
Mr. Poff e any ( tio é 

Nl ( ( D e upon 


oul be made o the 


Ju ( f Detroit the lien automatically 
ordat , certainly such a lien would 


Yes. it ( d be. Mr. Congressman, for the reason 


il State statute which provides that the hen 
Hel I roperty ill be prior, superior, 
r to other liens and encumberances 


r, and our supreme court 


er of property, particularly in bulk, is charged 
| fore, buvs it with the lier 
ite 
L be pardon ¢ 
‘ T 
| t, Mr. Congressma 


t, the Bankruptey Act presently does 
to do, vou feel this necessary to clarify the 


of the ca nding, that correct. Mr. Stolinski? 
M L\ | eXDi ! { this wa : Clause l ot section 
t led, states that the liens of the 
- ny bdivision shall be subject to 
expenses al d certain types of wage 
est ra l, al t was undisputed that the 
( hose of iny state or any sub- 
ul l ba but only subject to administra- 

to ct es of wave claims. | 
on 64 idded to the Bankruptey Act, it 
| te state ind, therefore, the question arose 
{ | ted State wasn’t mentioned in 67 (c) 
{ e States and their subdivisions be- 


fact, in this case that I quoted, which actually hap- 
the ce { that the hen of the citv of Detroit, 
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the county of Wayne, the State of Michigan, was invalid because the 
United States is not mentioned in subdivision (2). 

Therefore, there appears to be an inconsiste! Cy: In one instance 
vou have all 3 units of vovernment mentioned; and n the other 
il stance all 3 units of government are not mentioned. 

Because of that inconsistency, it appears desirable to clarify the 

Mr. Porr. Now, if the bill is passed as written, would it apply t 
those cases that are pending? 


Mr. Srouinskt. I don’t th 
clause in the bill: 


ink so. I think there is an additional 


the provisions of this amendatory acti shall govern proceedings so far as pra 


ticable and applicable in cases pending when it takes effect 
Mr. Hinsaines. On page 2 of the bill, line 9, it say this: 


7 amendatory act shall take effect and be in force on and after 3 months 
from the date of its approval 


Mr. Srortinsxi. Yes, but section 2, Mr. Congressman, provides that 


it shall be applicable as far as practicable to pending cases. 

Mr. Porr. Can vou give us any estimate of how much is involved 
moneywise 11 pending cases that would be affected by this bill? 

M STOLINSKI. Do you mean, Mr. Congressman, all over th 
cou ¢ 

Mr. Porr. No: 7 t] { f Detroit 

Mir. SToLr I have some figure t| M ne n © 
| repor owed that at the end of D ber 3] VD 1e CIty 
of Detroit had pending 104 bankruptcy tax claims, that 1 und 


personal property tax claims in bankrupte) 

Now or that period we received S04,0( from the bankruptey 
Ce 1 { re remall ibout S%4 VUU hat h l] hot been ] | i 
t| tot ra ] tl rt were iled I se the estate ire { ll oper 
oO he words ay ore on 67 ia) ¥ i} enc | ind before 1 
q tion arose, the city of Detroit Tar ed quite well in their tax clau 
hut if it were held that the section 67e (2) meant that the het oT the 


States and their subdivisions were invalid. then the States and thei 
subdivisions would lose considerable money because in all these cases 
generally, the United States has big « laims and if the estate is not a 
hig one, the United States would get its money and there would 
nothing left for the others. 

Like that Barney Gordon case, the city of Detroit had filed : 
claim for $6,284.21; the State of Mi chiga in, De partment of Revenue 
$20.12: the Director of Internal Revenue, $4,074; Michigan Une mploy 
ment Security Commission, $148; and Wayne County treasurer, S795. 
making a total of $11,000, . 

Chere was in that estate on hand ap proximately $7,000 for final 
distribution, for expenses of administration and to all creditors. 

The expense of administration amounted to $2,500, estimated, and 
that would leave about $4,500 for all creditors. 

The United States, with a claim of $4,074, would get most of that. 
That would be a typical example. 

Mr. Hitirnes. We will suspend for a moment. 
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Mr. Hitircs. Mr. (¢ el, did you wish to direct any questions 


\ TeCARTN May e oo ( the record, Mr. Chairman ? 


Mr. Huuixcs. Your statements relative to H. R. 5796 will be in 


(‘J ( ent ed ur" follows:) 
‘ ‘ ) I ‘ 
( ! 1 an i ite 100 amend 
RB ( ! le the most important 
I f e ( indier Act j BS 
q) ( ¢ » SE mm O7¢ re £ 
( int 
, 1 0 p } } State for debts 
Sol : sion thereof, on per 
\ | rbVv sequestra 
I ul Ist¢ 
( r 67 has bee 
m, d/b/a 
I B ; ( No. 327 in the United States 
tern I) of Michigi Souther ivision, in Bank- 
refere¢ ! iol ed Nove er 5, 1952 ppears in the Journal 
‘ \ ete Bankrupt J 153 is e, Daves 
I f Act, ic] ‘ e effective on Octo- 
st t r¢ section 67¢ of the Bankruptey Act. 
me ‘ are ; pending cases (see sec. 56d of the amend- 
2753 ¢ merce Clear Liouse, pamphlet edition of Bankruptcy 
é ndment). 
I B | \ is now 
Ss Ol ! ! Ss e ¢ \ 
| t ( ‘ D ed by possession of. 0 
( ! ( f ( s not be valid 
et I ! | tl sect ! 
1 I of the city of Detroit 
_ M who isserted no possessory rights. 
nst t tes t ( ens of the « ector of internal revenue 
a Z nst the trustee eth POSSE ory rights are asserted or 
I S ‘ ib, Bankruy \ ) 

The tr tee in the above bankrupt estate had on hand approximately $7,009 
for final distribution for ex] ‘ administration and to all creditors inelud 
] ixXing agencies Ta iims were as fo Ws 
Treasurer, city of Detroit $6, 284. 21 


Michigan Department of Revenue 20.12 
Director of Internal Revenue 4, O74. 96 


Michigan Employment Security Commission 148. 69 
Wayne County treasurer T95. 96 


Total ances, LE BRS IDS 

The expenses of administration are estimated to be approximately $2,500. 
These expenses are entitled to first priority of payment under the Bankruptey 
Act This would leave approximately $4,500 for all creditors. The Federal 


ena 


— 
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Government under the above ruling would be entitled to most of this " 


leaving very little for the other taxing agencies listed above 

















On April 10, 1953. the referee who rendered the foregoing opinion set aside the 
order entered pursuant to said opinion upon his own motion This action was 
taken because the court entertained some doubt regarding the inte retation 
placed upon the foregoing clause in the opinion. The court requested that the 
interested attorneys file briefs on the matter Briefs were filed but becans I 
several col licated issue involved in the case it is expected that a e pron 
settlement will be arrived at, in which event no decision would be render 
inte et the above clause 

Both of the referees in bankruptcy here in Detroit for the United States Distt 
Court for tl Eastern District of Michigan, Southern Div on, presently appeal 
to be of the opinion that clause 2 of section 67¢ refers to statutory liens other 
that ‘ s fo t; < How eT ne dicia opinior tk hat ect his been 
rendered by either referee it is inevitable that the issue will again be sed 
il ( I st W 

! } I D . ed see L¢ n to cla! ( ise 2 of section 
G7¢ is we llustrated by e situation that arose in the foregoing Barney Gordon 
| ( l e Fed t ( men ta iim would have ey 
h i i YA { 1 the es te after ] ment ¢ ial stra 
. 1 t ts « ( v4 1 ~ has li 
tior not arise H.R 96 hecome \ 

| ! t lL) 104 ed ! ( 
pM ( [ I al Thi¢ ] , CSLALeCS li tl DD ( rt f 
U1 St for the Easte District of Michigan, Sout! Division, in 

1} Che xes are ad valorem taxes used for the direct maintenance of 

ve ment and part of which are ple for the ] l t of int 
pl ! on mul il bonas ith few exceptions, in the large bankrupt estates 
the Federal Government’s tax claims exceed those of ny other unit of 
grove I 
fo il ) on of tl language in Highlights Bat uptevy Amend 
I gs (1% | Samu ( 1) ‘st efers Dean t has 1) 
tf N Yor Lpp n the Ju L195 ssue of the Jou 1 Ei N ! 
Association of Referees in Bankruptcy appears to be applicable here and see1 
to explain the need for clarifving legis tion like H. R. 5796 
\ h 2g ire was taken ! preparation ¢ tl riginal bi Ww 
b e ¢ ller Act of 1938, w 1 the 1 ng of vea it b me appi 1 
ti { si i}? \ | ’ ‘ u | t ( ‘ W i 
l fd ning congression ! ind \ yg ( 1 deci 
ed to n iortcomings tha ie f f W 

P the ado} f clause 2 of section 67e statutory liens of t United 
St is well as ft] of any Stat i subdivision the f for taxes 
personal property not ac mpanied by p ssession of such property were valid 
This was not only undisputed but taken for granted. There is no criti 1 no1 
any demand that the law be changed It is, therefore, difficult to imavine that 
Congress intended to re utionize the status of these statutory liens by it 


validating the tax liens of any State or any subdivision thereof and leave the 
Federal tax lien untouched. The need for public revenue by all units of gover 
ment in the face of increased public expenditures would seem to be persuasive 
that no such change was intended. It seems difficult if not impossible to reach 
a different conclusion especially in view of the fact that Congress did not 
amend section 64a of the Bankruptcy Act which gives fourth-rank priorit, 
of payment to “taxes (not liens) legally due and owing by the bankrupt to the 
United States or any State or any subdivision thereof,” thus entitling all these 
units of government to equality as to payment of their respective taxes. 

From the foregoing it appears desirable to clarify the Bankruptcy Act by 
removing any existing doubt regarding the intent of Congress with respect to 
the validity of statutory liens of any State or any subdivision thereof on personal 
property not accompanied by possession. H. R. 5796 if enacted into law would 
accomplish this purpose. 
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UNITED STATES OF AMERICA 


4 AMERICAN LIGHTING INDUSTRIES, 





( ETROII \.ND CHAS. N. WILLIAMS, CITY 








( rHE UNITED STATES (CON 
I ON REGARDING SECTION 67c (2) OF THE 
AS \ \ 
‘ qc « 1 
( TS KI 
4 ; f i f 
f 
( N M 
f 
) I ~ 
D \ ‘ ( n 1952 invalidate 
f : ( ! hdivision thereof 
( ( | ipon, or by 
OR BY 
fae +n% bts owing to the 
I S I ! f personal property 
pr t and lie whether statutory 
‘ ‘ the debts specified 
’ » 1 4 n 4 this Act **? 
e contrary notwith 
l ws of any State for 
‘ s vision thereof, on 
V upon or by seques 
| t the trustee 7. 
l ( X ( bdin mn the 
‘ } s ] perty are in 
_ 7 ! d | ter g the eaning or con- 
} ~ 
3 ed., Vol. 2 ge 321 states: 
( g | fi erp! ion will be the statute 
I S 67 1) itutor ( are specifically described or defined as 
¢ liens for Xt Oby 5 Congress actually pointed out that the 
stat 1 it | emselves do not include liens for taxes. Having 
thus de bed or defined “s y liens” in See. 67e (1) it seems almost too 
( f men 1 different meaning was intended for “statutory liens” 
Se 67 2 An otl nterpretation would violate all rules of con- 
sis ( ! e CO! to nd reason and logic 
Sutherland on Statutory Construction, 3rd ed., Vol. 2, page 327, Sec. 4510 
states 
Vt egis ‘ I 


interpreted on the assumption that the 
atutes, the rules of statutory construction 
1 change occurs in legislative language a change 


legislature was aware of existing st 
and judicial decisions and that if : 


is intended in legislative result 
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by applying the foregoing rule it becomes more ar and convinel that 
vy amending Sec. 67¢ with “statutory liens” described or defined as “including 
ens for taxes” in Sec. 67e¢ (1) and « nging the inguage n Sec. 67 2) 
ongress intended a different meaning therein rhis meaning is evident Con 
y describing and defining “Statutory liens” as not including liens for 
xes in Sec, 67 1) it follows that liens for taxes are not invalidated by 
ec. 67e (2) If it were intended to invalidate such liens, Congress would | io 
d the suime language in Ne OT" 2) t did in Se G7Te (1) 
In addition, it shou we noted that Sec. 67e (2) invalidates “statutory 
~ ( adel y i » l ere 
Lhe ! ( ll \ ree thi l b 
\ Ss ! ractel s \ { ¢ 
i¢ ‘ i! rhe ha ( del | l t t i ¢ { ad { 
( ! ‘ t] doe \ del ‘ noney due 
eX] r imiplic Wh i cha on person or | perty 
I One = PUurpo \ operate tul Hanson vy 
Dak.) 123 N. W. 38 
I / Sp Vol. 51, page 41,42. 8 ® 1 
deht \s be prey pointed « t i f ed charg 
Y lil t | \W thi 1 h ol 1 ! i Lhe 
be« | Dp ‘ f the ) t 1 l ( tu 0 1 é 
gation tu i il V 1) | i l ) it 
t ! ble »> the « hat ! Ist 
to the pe ( ( the g el { ( ! \ renera dered 
( re not lel l ! I i ‘ ( l W ad \ ‘ 
‘ ( eVie ota bt withi the mie y of trie i 
I ( stil a nt if }) 
‘ { lebt \ ( Ww n tl eaning of 
on wing ded ions int ( erl f 
doe establisl he rela n ¢ ebtor creditor | ve th 
piay ind t tate unicipality t ce be n t when past due 
t t ‘ | ad it is ble 1 ( fi nd if is not ¢ ree 
) ion nst he rive t hority A 
( v from a ce Phe « { nded on contract 
} Lh 1 « e | ¢ to ¢ ‘ ! t el nz i 
b col ( I 
| / n luditor Gene 261 Mich. 624 e { la s 
i 641 
| not t 1 obligations of the t I the ( 
lof rai revenue t port the g rnm 
' Hau 2? Mich. 801. the Sy bu rf 
“The term ‘debt’ in restrictive sense, is not inclusive o ta 
) 04 the Court s 
{ i debt within ‘ f e Stat \ i n its ¢ ! 
f ICs not a de I thie [ ebt \ s 
1 by authority of govern t ( of Camd {/] N. a2 ‘ 
| re in legal contemp!l n debts nor ce ract rb ! } 
‘ ctest sense of the word, exactions 
Wyley Co., 292 Fed, 900, at page 901, the Court saic 
hut taxes are hardly to be considered debts 
Since taxes are not debts, it must necessar follow that Se Oi 
validates only statutory liens for debts. Liens for taxes are in no way affected 


by this section. 
“Bankruptey statutes are interpreted according to the established rules of 
construction of statutes.” 6 Amer. Juris., page 559, Sec. 12 

Such rules of construction as are applicable to the problem herein furthet 
confirm the conclusion that liens for taxes of any State or subdivision thereof 
are not invalidated by Sec. 67e (2). The words “Statutory liens” therein are 
general words and the following rule obviously appears to apply thereto: 

“General words or language of a statute that tends to injuriously encroach 
upon the affairs of the government receive a strict interpretation favorable to 
the public, and in the absence of express provision or necessary implication, the 
sovereign remains unaffected * * *.” Sutherland Statutory Construction, 3rd 
ed., Vol. 3, page 188, Sec. 6301. 

In re Brandon, 62 Fed. 2nd 959, the Court at page 961 said : 

“The view generally taken is that true liens, however arising, which are not 
expressly invalidated by the Bankruptcy Act, remain good, * * *” 
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IN THE UNITED States District Court FOR THE EASTERN DISTRICT OF MICHIGAN, 
SOUTHERN DIVISION 


IN BANKRUPTCY 
No. 32734 


IN THE MATTER OF BARNEY GORDON D/B/A AMERICAN LIGHTING INDUSTRIES, 
BANKRUP1 
MEMORANDUM OI LAW ON BEHALF OI rHE UNITED STATES CONSISTING 
ONLY OF THAT PORTION REGARDING SECTION 67e (2) OF THE BANKRUPTCY 
ACT AS AMENDED.) 








E. I { M 
4ssistant I é States Att 
Section 67e (2) of the Bat uptey Act, as recently amended, is completely new 
It provides as follows: 
‘(1) (Postponement of Certain Liens.) Though valid against the trustee 
under subdivision ) of this section statutory liens, including liens for 
es owing to the United States * on personal property not accom 
panied by possessior * shall be postponed in payment to the deb specified 
in clauses (1) and (2) of subdivision a of section 64 of this Act and * ” 
2) (Validity of Liens Against Trust ) The provisions subdivision b 
of is section to e contrary notwithstanding, statutory liens created or recog 
nized by the laws of any , bts owilg to any person, including any State 
or any Subdivision there 7 prope 1 mp lb OSSession 
of, or by levy upon or by on o1 nt of s 1 proj V, sl not be 
d against the trustee 
Prior to the recent amendments in 1952 of the Act, Section 67 
ibdivided into 67e (1) and (2) and the United States an th tat ol 
subdivisions thereof apparently were on an equal plane with respect to their 
respective statutory iiens, but as Refere Katcher pointed out in ] Mer 





andum Opinion of November 5, 1952, there is no reference to the [ 


state n Section 67 2), as amended, the niv I erence by l 
bdivisions thereof Therefore, it would seem that tatutor ( of the 
states or subdivisions thereof as to personal property are invalid per as 
igainst the trustee unle possession et cetera is obtained ]} ! oO | 
ruptey I evide! this is not true with re rd the Fee Gover! 
ment and the truste akes the bankrupt’s property cum onere However, al 
though Federal tax liens are recognized as valid as against the trustee, the 
may be subordinated under Section 67¢ (1) to administra ! xpenses and 
labor claims unless the personal property concerned is accompanied |} posses 
sion (or constructive possession) prior to bankruptcy. It also should be noted 


that prior to the recent amendment of Section 67c, the clause “ercept as against 
other liens” was the continuation of the quoted portion of Section 67¢ (1) 
above. This clause has been completely omitted in the recent am 
Therefore, it seems that Section 67c (2) of the Bankruptcy Act, as recently 
amended, controls with regard to the alleged statutory liens of the City of 
Detroit since the City of Detroit nor any other party except the United States 
has asserted that its statutory lien was accompanied by possession of, or by 
levy upon or by sequestration or distraint of such property. Thus, since pe 
sonal property is involved herein, it seems that the alleged statutory liens 
of the City of Detroit were invalid (not postponed in payment to administra 
tion expenses) as to the trustee in bankruptcy within the meaning of Section 
67c (2) of the Bankruptcy Act, as recently amended. Section 67¢c (2) appears 
clear and decisive in this respect and thus the amendment to Section 67¢ per 
haps may obviate some troublesome legal tangles of circuity of liens as between 
competing lienors and the trustee. In fact, in the Committee Report to the 
House of Representatives (1952, H. Rept. No. 2320, at page 14, 82d Cong., 2d 
Sess.) in discussing “self-created circuity of lien’ and the recent amendment 
to Section 67¢ of the Act, it is stated, in effect, that circuity problems should 
be avoided where possible and that the then proposed amendment to Section 
67c avoids any possible difficulty about circuity of lien. A potential circuity 
problem exists in the instant case which the Court may or may not avoid by 
its decision. It would seem, therefore, that the Court’s aforementioned Memo- 
randum Opinion filed herein exemplifies the correct interpretation of Section 
67¢c of the Bankruptcy Act, as recently amended. 
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HaAroip E. STory, 


('¢ Niu Treasure 


Mr. Hivures. If you have nothing further then, Mr. Stolinski 


we thank you for giving us your testimol yon this legislation. 

Mr. Stournskit. And I want to thank you, Mr. Chairman and vou 
members of the committee. for t] s opport nity to appear. 

M HiniimNaes. The committee will suspend for a few minutes. 

(W ereupon, a hort recess was taken. ) 


Lal 


Mr. Hitircs. The next witness is Mr. Arthur Iverson. Will you 


e your name and your pos tion for the record, Mr. Iverson ? 


STATEMENT OF ARTHUR IVERSON 


Mr. Iverson. Mr. Chairman and members of the committee, my 
name is Arthur Iverson. I am deputy attorney general of the State 
of Michigan. 
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My remarks will be rather brief. I would like to first approve all 
the statements which Mr. Stolinski has made, and would like to 
further that, so far as the State of Mic] van concerned, vel 
erally speaking, we ive found the matter of prio OT tax liens 
too mu of a problem a ( nt Federal Gove 
1 it ie State nad rye ) fies in The p i \ 
ow with the exception of bankrupt matters t eC] to have b 
eS | t! - Oo Micl rel i ad | pl } 0) er State 
oi ti | | sTate 
In othe ords, generally speaking. in other matt 0 de of 
] the ( oO be lores ent of all bran I go\ 
ment te } ‘ ul equal root Oo 
| ereTore Ve i he l a to thre | 10 il l \ are Ce 
fronted with r result of 1 provision of the bankruptcy | 
In m oe { ! | rst we nre col lv contro i ( 
I'l tie Ve l l \ vant I Ok \ ) 
St ( IIa ot 4 ] ry that e ] to 
{ [ | | t ) tter | \ eg LTV 
| itterh ( le to use rl 
i exp hat { ( 
Wi 1 4 Lo | heliey { ) { it 1 { 
Lit ter ( | I if) Ot Ik Co V4 
el ec ( | [ ve Stiite i preferred ( tie »> Th i 
thie K Lie re ( cerned | Chill { t 0 
il Lo dat W ch ould b Ldiyjusted Dec ise | am feart | th { 
f vdjusted we will thi ont ed \ e part 
i lo nie State governm t et the ( ed oO ( 
propert\ and ee Who Can get n there firs 
I tl nk Thats a bad tuation, and | ao not t k | yuld he per- 
mitted to exist. In other words, the decisio1 1 tue o se which Mr. 
Stolinski reported to vou from Detroit would indicate that the logical 
concluslo ould be that the State of Michigar nd the eitv of Detroit 
would } urry to estab] sh their possessory rigni inder their liens on 
these taxes and would necessarily result in difficulty, so faa particu 
larlv. small businesses are concerned. 
I do not th nk inv one of the govern ental units o1 alt to be put 


{ —_ 
i that position and, much less, I do not think the Federal Government 


wants to be put in that position. 


i 


If this condition continues on. I think it pla to be seen that 
necessarily each governmental unit must attempt to protect itself so 


1 ] 
far as their liens are concerned. 


As | Say. | do hot like to see in situation like that eXIst because we 
have in the p: t, and with respect to even ba krupt vy matters in the 
past, h a ver\ 200d relationships between the vari rt goverhme tal 
units so far as the application of these lens are concerned. 

I would certainly approve everything Mr. S olinski has said. J 
think tT sa eood bil and one whi hy the Fede il (vovernment ‘ould 
not in anywise hurt itself in passing. 

Mr. Hinurnes. Mr. Feighan, do you have any questions of this 
witness ¢ 

Mr. Fetenan. No; not at this time. 

Mr. Hituines. Mr. Poff ? 


Mr. Porr. In other words, Mr. Iverson, if all State tax liens were 
perfected by levy or sequestration, that problem would never arise ? 
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Mi IVERSON ] presume | il ould be oF but our State liens are 
brought about mainly by ( d use taxes and taxes by the Michigan 
Employ t Cor 10] 

I y 0 q iv that those e the ones which would con stitute the 
oreatl L anne mnt of money, and in oul al and ise tax liens we have 

ld permit the taking of the property 
hn sooner than the automatihk prot dure wl nl provided In the 


Mor. Hou | ( Mr. Iy Ol We appreciate 
yuT ee oO morning 
Mr. I] son. | k Vo 
\] Hiv | t . eduled te titv t mot ng 


STATEMENT OF GEORGE H. DEMING, DIRECTOR OF TECHNICAL 
ASSISTANCE, AMERICAN MUNICIPAL ASSOCIATION, WASHING- 
TON, D. C. 


M De wrine My reorge H Deming, na | am director of 


e, Amel Moanicipal Asso ition, In 1ts Wash 
~~ othee , 
De bore | pre sent oul fate went, | request permission ¢ f the com- 
ntroduce into the record i telegram iddressed to the chair- 
( ( mitt ( rressmal II llings, b Charles i. Conlon, 
eX ’ ceretary of the National Association of Tax Administrators. 
Mir. Hirnanine | ll b ted 
\ | I SS ill J i tot I’ ra é 
NI H nes. I do not tl < that is cessarv: it will be made a 
ot ( ra 
| ove ) | ( tis as follows 
CHICA I February 28, 1954 


Revenue nd tax mmissioners of the sever States favor the amendment 
‘ n H. R. 5796 by Representative Oakman. State tax officials’ policy 
l the tax of the States but to afford tax delinquents every 
i n order t iv « their taxes In many 
tra ti pel property used in busi- 
ld closing WwW e establishment, but nevertheless distraint or 
tion is required under present |] t first indication of delinquency 
f State’s el: is to be preserved against the trustee H. R. 5796 will elimi- 
equireme! nd ake it 7 ble for the States to rely on statutory 
protect tax « I tas the United States does under existing law. 


CHARLES F. CoNLON, 
Erecutive S et National Association of Tax Administrators. 
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Mr. Demina. I would also req 
nto the record a statement prepared by Joseph I’, Clark, executive 
lirector of the Municipal Finance Officers Association, which, I be 
reve, aiso D pore you. 

Mr. Hitumnes. Thi from Mr. Joseph F. Clark? 

Mr. Demina. Yes, sir. 

Mr. Hinurmnes. We will accept it for the record 

1 


ihe above-mentioned Gocument is as TOLLOwW 


west permiss on to have introduced 


\It I | N¢ Orrin > Assoc] ION O} HE UN rn Sra S AND CANADA 


CHICAGO 7, ILL. 


155, Sod Congress, 1st session, and hearing ereon 


1954, before the House Judiciary Committee, Subcomm 








(1) The undersigned respectfully requests that tl 
part of the record of the heduled hearir before 
mittee on March 1, 1954 r any adjournment thereof 

2) The Municip Finance Officers Associ is a technical service and 
educational organization composed of 2,500 public ofl epresentil ember 
governmental units at all levels located in the United States, its Territorial 
possessions Canada What is said here is not applicable to governmental 
units in ¢ 

(3) Loeal, as well as State, governmental n re confronted with the need 
to furnish more and more services for an expanding American populatior Chis 
applies to everyday operations as well nnual acquisitions of capital 
provements This means that State and local governmen l S mu Lin 
sufficient revenues from all practical and le uurces which may be a 
to cover expenditure requirement which i he foreseeable iture can be 
pected to grow heavier 

(4) It appearing that H. R. 5796 is simply bill de ) end ‘ ) 
of subdivision c) of section 67 of said act, to clarify the ntent of Congress to 
make tax liens of States and their subdivisions valid against trustees in bank 
ruptey, and further, in view of the future as well as the pre t need to protect 

f ces of rey ue in behalf of the States and their s ivisions in order 
to « r expenditures e pray that the House Judic ( ( 
nize the istice of the proposed ndment id ra 1 d Ss 
i nt vy the Congress 

Res fu Lit lin behalf of the Municipal Finance Office Asso n 
as of Marcel 1954 

lo H F. C1 [ tive 


Mr. Ly MING. Mr. i Wn in nd members oO} the con mittee. we 
appre e the opportunity of appearing before you today in support 


of H. R. 5796, a bill to amend the Bankruptcy Act to make tax liens 


of States d their subdivisions valid against trustees in bankruptev. 
In so appearing, we are carrying out the expressed will of our member 
cities | State leagues of municipalities, 

Ch bill is de oned. ti ure al inequity embodied in the provi ions 
of the Bankruptey Act when amended by the Congress in 1952. 


1 
h the different treatment accorded State 


| ¢ neq 1 ar eS throug 
and municipal tax liens on personal property, a contrasted with Fed- 
el » | lie} a by section 67 [2 he one ot the 19 Z imendment ‘ Che 


imuse as no words dl would seem to make State and municipal liens 
inferior to Federal liens and in the same category as liens for ordinary 
debts. 


Section 67e (2) reads, in part: 





statutory liens created or recognized by the iws of any State for 
debts owing to any person, including any State or subdivision thereof, on 
personal property not accompanied by possession, or by levy upon or by sequestra 


tion or distra t of such property, shall not be \ id against the trustee * 
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’ o refere to Federal liens and thus infers 


treatment Tor ch lens Indeed, | 1e clause has been 
( ( etent leval minds. with resultant difficulty to 
, ent 
\\ eve, Mr. ( . that the wording which gives rise to 
( ent the meaning of section 
{ ed 
} } ! t | LG l trative 
( ) ( } 
I { ( ( | ed e states, al | 
dec ( ime treatment this clause. 
ot the op ( t ta comparative reading of the two clauses 
{ one te { ( ( hi ( \ hro oh inadvertence did 
mendment not ce e protection of State and municipal 
} T¢ { Lit 
\ir. ¢ l as { ! of contusio l eS OVel the mean he 
f e “debts o l tO any person, chu ng any State or sub 
reol ot 0; | | of the almost 
pta et Xt ire not debts in the 
eC} t defi hi ¢ e word debt.’ 
On t] point, American Jui prudence, ul section 8, page 40, follow- 
( me 51, states 
y s posed with 
f x ¢ pM cts f the 
( | \ ibility posed upon 
~ la ( end tl they may con 
I } ex e Gove el Accordingly, it is 
( xes ce y leaning of 
H for tax 3 
] } e] i lmiinate 
( ont \ { ! ' | vould also secure 
o> f if ompal 
e ed { ! freatment 
) c*\ 
Mr. Cha or ft ommittee, we are 
| { ( O] r' n't ivoravly ¢ i bill | 
d t it be passed 
i \ 
\l H Ll Gs ] h i? VC 1 wy qu ( S, 
| 
Mr. Freiecu No 
Mr. Hinz Mr. P 
\I Porr. No 
| Horr as. M ( ¢ oO ve } 1e ons / 
Mir. Mecartney. I would like to ask the witness if he has anv fur- 
er statements to submit for the record at this time 


M Deana. | har no Tul l itements to present. I did under 
! that the National Institute of Municipal Law Officers and the 


; I 
onal Association of County Ofhcers were to have or are sending 
( nts WV they \ ld like inel ded for the record. 
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Mr. Mr« ARTNEY. | have au statement which Wis handed to me t 
morning from Mr. 31 ce WwW. i] Vhe, assistant vel ral coul sel of the 
National Institute of Municipal Law Officers, attached to which is a 


memorandum prepared at their request by Stan { 


ey Buchsbaum. assist 

int corporation counsel in charge of excise taxes for the city of New 

York, which is prepared on behalf of the city of New York and the 

National Institute of Municipal Law Officers, in support of H. R. 5796 
Mr. Hiri: We will receive it fo e 1 ra. 





i ed u rv letter that he is ur ‘ ppear here tod } ‘ that 
W p ( this statemel ( your cons or nt ( 
The National Insti e of Municiy I Office 1 of 1 vy SOO 
( ‘ ! through tl chief legal officer, w 1 ranging 
f ittornev to corp fon « ' 4 p 
l ¢ e mM S e ¢ il ot I tt ol t of ‘ 





of the re rd in the hearings on tl bi 
Mi RANDUM IN SUPP or H. R. 5796 

| ] el t amen clause (2) of sul isio f ecth 67 of the 

B ru Ac s to clarif that claus¢ } ‘ ification is esigned 
e clear that the t utory ens } that <« ise makes invalid as 

2 trustee in bankruptcy, do not ( ns of State the 
S at sI¢ 

lo stand the amendment it necessary to point out the situation 

} regnl to l 1 tax mre t the enactinent o cla ( ’ 
Ss e IS9S, at least, statutor ens for taxes of the United State or of any 
State o1 bdivision thereof have been valid as against a trustee in bankruptcy 
even ft uch thev arese or were p rfeceted while the debtor was insolvent or 
Will I onths of bankruptey (4 Collier « Bankruptey (14th ed 
{ ‘4 that such taxe vere d prior to administ1 ve expenses 
am ured priority « l ed Bankrunteyv Ac t G4 

I the 1953S ac this priority was modified by the new se n G7 hich 
l led » far s relevant, that itutory liens neluding tax I on yp 
Si proper mot CCO! inied b Oo n were > b ‘ o 1 
d e ¢ es listed in « IS¢ | f tion 64a and to the ‘ 
( S | ( LUISE 2) of section 64a 

I 1952 the Bankr \ct S again amended by Public Law 456 r} 
neluded an amendment of section 67¢ Chis amendment retained the essent 
of the prior section 67 but, so far as pertinent, adade a clause (2) which 
pre Lie that “statutory liens created or recognized b the laws of any State 
for debts owing to any person, including any State or any subdivision thereof, 
on personal property not accompanied by possession of, or by levy upon or 
by sequestration or distraint of such property, shall not be valid against the 
teonatoas % * 9 


Apparently this amendment was intended merely to provide that statutory 
liens for debts on personal property were not to be valid against the trustee 
in bankruptcy unless accompanied by possession, levy, sequestration, or distraint 





of the personal property Although the o inal section 67¢ and the new section 





7e (1) specifically refer to liens for taxes, « (2) does not mention taxes 


Nor does the report of the House Committee on the Judiciary, recommending 
the enactment of the revised section 67¢ make any ‘rence to taxes Never- 


) 


theless, there has been created a real danger that clause (2) may be inter 








re 
( 
} 


de r debts, tax liens, on personal property 
state I their sub £ - I tne ave been reduced to possession 
- 1e the « ie. such tax ens will se the lien priority 

hey é ( Ss ce 1805 
ir “4 . ad | fy YTS » if sect G7ec s is to make 
; he affects bv t ause There are 

} i} ¢ ted 
} 1 he ‘ ave It uld not be neces 
} a6 anrt ; dete ne the status of these 
ection 67 ble to tax liens 
, : ose h é on them 
\t ‘ mu ipalities and 
‘ d taxes 
o +} hair reduced 
PVE 14 l t first 7 é re » 1 v that 
eenmne. TOs ‘ or al other 
P : ae tes 
| ‘ ng ssession 
lifl ‘ propel In many instances 
S 2 t aie NLeCTLOI igency Is 
vill make 
} daa I I stee in bank 
! vo thing re | nd eeu Municipali- 
he States wi "¢ ise the numbe f ic] ens which are 
x ne heless. f far sl ( educing all of 
I } } AN idd subst vt he cost of tax 
' businesses, which formerly would have been 
ghten themsel ve ut, W be faced by a levy or distraint on 
erty | ‘ ree numb of tl out of isiIness 

! I ph I { i c 

f e | S were treated 
th respect to 
der section 64. th ’ would be destroyed with respect to liens 
] heer oted, there danger that clause (2) of section 67c may 
; ta, a ( no such danger 
ens ‘ nceerner Clause 2), after speaking of 
owing ersol ses the word ling any State 
hdivisior erect No reference, however, is mad the United States. 


; . od , f all t el s may be destroyed in the 


‘ rea [ ituts ta ‘ on personal property which have not been 
nosses ! This is ere matter of symmeti For municipali 
s is extreme e} Is Feder taxe re very substantial. 
ake together 1 h administration exp ‘ d wage claims 
nough to \ e « the entire estate of the bankrupt Where all 
in on a parity, n ipalities sti salvage a portion of their 
If. however, the Fedex { en is recognized as en while the State 
liens are set mu raalitie vill frequently find their entire tax 
s fic I unnece rv to dwe upon the present financial diffi- 
f 1 paliti« The re we know Certainly there is no sound 
ermitting « ‘ 2) of section 67¢ to remain unamended and thereby 
g that it w b led in a manner which will increase the 


final in] fic t = f the icipalitis 


Mr. Hires. Do you know of any objection to this legislation ? 
Mr. Demtne. I know of none, sir. 

Mr. Hitines. There would be many cities, including the city of 
troit,. that would he partic 1] rly intere ted in this legislation: is 


; / 
not true 


ingible personalty would have an interest in this legislation. 
Mr. Hiraines. Is there any peculiar problem that Detroit faees 
set tapart from other cities in this field ? 


Mr. Demine. Yes; cities in every State which still allow the taxation 
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Mr. Deminc. Not as far as I know, sir. 
Mr. HILLInGs. Do you have any furthe1 questiol Re Nir. ¢ ounsel ? 
Mr. Mr ARTNEY. Have you had any contact with the members O 


the N il onal Bankruptcy Conference with respe t to th s propos 


1 
eaislation / 

Mr. Demine. No. sir: we have not. 

Mr. Hinirnes. That will be all, Mr. Deming. Thank you for your 
testimony. 


We have been asked tO wa cept a statement fro) the N blo} ul Baa k 


ruptecy Conference, w! 1 is now being prepared. Chey have re 
quested 10 days’ time wit which to file that statement. We will held 
Lire It ora opel to re ve | iat statement and ra J othe which ry Ly 
Dt \ hin that period, 


Weare valting Tor reports o} this lee slation from the Depart 


rie oT tice ana thie ] Sur Depart: ent. Lhe committee w | 
ne lke fy iE action ol} th . leo slation until we recelve those I’ ports 
The will be incorporated in the record. Wi ave received a report 
from the Administrative Office of the United States Courts, which also 
will be 1 erted in the record. 

Subject to the im lus on of all such doc iments 11 the record, the 
1 


hearing on this bill 1s concluded. 
(Whereuy | DD 


I 
eration oT ot 


on, at 1U: a0 a 
her business. ) 


.m., the committee proceed ra to the CONS d 


The documents so ordered to be corporated in the record of the 
hearing on H. R. 5796 are here inserted. ) 


ADMINISTRATIVE OFFICE OF THE UNITED STATES CouRTs, 

Washington, D. C.. July 13, 19 
Hon. CHAUNCEY W. REED, 
' 


Chairman, Committee on the Judician 
House of Representatives, Washington, D.C 


DEAR Mr. CHAIRMAN: This will acknowledge receipt of your request ran 
expression of views with regard to H. R. 5796 entitled “A bill to amend the Bank 
ruptey Act to make tax liens of States and their subdivisions valid against trus 


tees in bankruptcy 
The Judicial Conference of the United States has not considered this pro sed 


legislation and our office is. therefore. not able to take an officia position with 
regard to it. Mr. Chandler, and Mr. Covey, the Chief of our Bankruptcy Division, 
are both away from Washington at present on official trips. I shall brin he 


bill to their attention when they return and if they have any thoughts o1 
gestions with regard to it, we will inform you. 
With kind regards, 
Sincerely yours, 


ELMORE WHITEHURST, 
issistant Directo 


Hon. CHAUNCEY W. REED, 
Chai in, Committee on the Judie 
House of Representatives, Washingto DC 


My Dear Mr. CHAIRMAN: Reference is made to your letter of July 8, 1953, 
transmitting for consideration copies of H. R. 5796 (83d Con entitled “A bi 

amend the Bankruptey Act to make tax liens of States and their subdivisions 
alid against trustees in bankruptcy.” An expression of the Department’s views 
on the proposed legislation was requested. 

Clause (2) of section 67¢ of the Bankruptey Act (11 U. S. C. 107¢) now 


reads “the provisions of subdivision (b) of this section to the contrary notwith 
standing, statutory liens created or recognized by the laws of any State for debts 
Swing to any person, including any State or any subdivision thereof, on personal 
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po ib ‘ of, or by levy upol! r by sequestration 


List I ert rt be alid against the trustee This bill 
‘ ‘ : eus for tax nmediately after the words 
y ng he ¢ ise would rea the provisions 
on I ontraryv notwithsta i g tatutory liens, 
cs represent nend 1] language. | 
j LDP we G7 ‘ pil ruptey Ac { s. ( iUs ] vided 
ding for taxes or debts owing to the United 
- ‘ ereot pers property not accom 
we sub Lint » administration 


] ] >the p ~ ist quoted Was retained 








4 P j G of t B 11 | Ss. ( 
‘ ) dded, P l | 2d Congress 
) c ‘ res - tut \ ens 
‘ ‘ ~ t il pe 0 
‘ 
as s t I their 
( ‘ Lt) are 
2 ‘ f hie ike 
‘ ~ ‘ herwise ide! 
( i ( In 
‘ el ] I ( otten 
! t good S ory ns amo 
“ Q vhicl ve | ‘ ded from the 
y sil } e} ( j Ss Set 
iH \ 2 Pad 4 gr 2d sessi 952 tutory liens 
‘ ! ( eq ority for 
} ‘ ong bee ( I hed what is 
"i | he B ) \ ll | ‘ U4a t 
ens d Fed ix liens which are in other 
f tl | i] FY 3 S hie Vhi¢ existed 
O52 ‘ } ( ‘ f onferred 1952) of Fed 
S ¢ ~ ( ( ¢ equality 
Ks es ired b ‘ { established 
‘ ‘ ( ‘ 64 e | ( \ ws 
? 
| I) ! T t 1 = yt ‘ ‘ A 6 Ll 
I I ( : Department 
\ \ 
M. B. Fousom, 
Ac rs 0 1 ( 
Det Jt i 
) ‘ I> \ EY ¢ | I 
} / V ch 2, 19 
Ion ¢ ( W. REED 
( in. Com { i 
j é f i f Ve / aot J) ( 
( 4 I 1M ‘ to ou r ( t 
Dey ‘ f Justice l e the me. 5 t ‘ 
| \ _ s ind Cll l SLOLS 
t kruptey 
Che Ww pre e t t 2 i tanding the provisions « section 67b 
of the B ruy Act i cle statutory liens, othe { for taxes, 
é ad d | Ihe VS ol ny > té ae pel ni. 
neluding al State subs hereof, on person not accom 
panied by possession of or by levy upon or | sequestration or distraint of, such 
roy ha ‘ e valid ‘ the trustee 
Se nm OF 1) of the Bi: iptey Act, as amended (11 U. S. C. 107 (ce) 
1) Vv provides that Fed and State tax liens, as well as other Statutory 
ir iinst personal property are deferred to administration expenses and 





ge cla (of a ee iin pe and amount as provided in section 64 (2) of the 
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), unless the liens have been enforced by sale or are accompanied by possession 
of the personal property prior to bankruptcy 
As presently drawn, the pro] sed amendment would make State and loc: 
tay iens valid against the trustee, but i it makes no reference to Federal 
t liens, it is not clear that it would make them rly ilid against the 
truste 
on his re oO and in the interest of « heatior I s recommended t il 
the bill be amended by adding, afte t rds **¢ r th ens fol xes 
the following: “priority for which is provided for in clause (1) of this su 
a Sion 
Should the i e amended in accordance with the ecommendatiol 
the Departn to J ice would have no obj nt etme! 
The Bureau « the Budget has advised th ofhice here would be no ob 
é i to the bmission o S report 





Deput tttorne Genera 
NATI ASSOCIATION OF ¢ ry OFFIC 
Washinat 6.D.¢ Varcl 1954 
Hon. P ICK J, HILLINGS, 
C] a NS er mittee N 
AT Committee 
PPOuUse if Rep SO) 17 g 
i noton. D. ¢ 
l) R C'ONGR SMAN HILLINGS This is to advise Vou as hairman of the sul 
ittee now considering H. R. 5796, to end the bankruptev law ‘ a th 
pported by the National Association of County Officials. It is requested 
that this letter be made part of the record ¢ he heat es on this ill to refle« 
the affirmative endorsement of our organizatior 
1} | 
i H L. S I 
Q j ( 
. rN N DBEHAI ) | N ION AI > ( 

I su » permission accorded by Chair I tter to M DD 
Teitell ( ed Mareh 8, 1954, th statement is being file } “e eal 
RB ip ( f¢ nee or col deration | comn tee N 7 om 
‘ } } eo 








4 l amend secti« ( of e% pte ¥ ic] S 
led to the act by the recent amendments approve lon JWI 7, 1952 (Public 
La 16, S3d Cong., 2d sess.) It may therefore | appropriate, be re 
dering the nature of the proposed amendment H. R. 5796, to restate brief 
he motivations which led Congress to the amendment of 1952 
L ihe eport o1 the 1952 amendments (H Rept No, 2320, S2d ne 2 ( 
as an extended discussion of the bases for the changes in sectic 67e (see pages 
51 I discussion points out that the Chandler Act of 1938, whi ‘ 
duc ection 67¢ as a new subdivision, limited statutory liens on personal prop 
ert not accompanied by possession of sucl property hn ordel >» meet es 
tion presented by a growing tendency to express priorities in tern f liens and 
] to defeat the scheme of priorities prescribed in n 64 f 
With respect to real estate, the situatio s adequate dealt with by recor g 
acts, but liens on personal property unaccompanied | Poss ol 0-CAa dl 
floating liens—which attach to a debtor’s personalty even though it change 
from day to day, require separate treatment As the report states (page 13 
If any provisions for priority were relabeled a ‘lien,’ l i lien would 
indistinguishable from floating liens on personal property.” There is according 
reason to restrict such liens to the same extent that priorities are the ‘ 
restricted. That the Chandler Act accomplished 
The 1952 amendments, however, were designed to implement this policy of the 
Chandler Act and to clarify the language. The change in 67e (1)—the « ni 
tion of the words “except as against other liens’ was intended to avoid the 
problem of circuity of liens which had arisen in one case and w h created re 
sults obviously not contemplated by the framers of the Chandle Act The addi 


tion of 67¢ (2) was intended more fully to implement the policy of the framers 
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f the ¢ ndl \ iwainst the f ng ens by pre ding that State statu 
for de on ' property not accompanied by possession, shall 
( o ns l ste 

ent 7 os H. R. 5796 would exemp ens for State taxes 
from this x dec f dityv of State floating liens. Such an amend 
he ne essa} but alsc e which is apt to lead to 

mil 
Wi ‘ ‘ ¢ ‘ neces ce section 67¢ (2) is lim 
ter State st tor ‘ f ‘ oO to vm including any State 


ae os ken canta 67 1 tes « early that 








° tts tha apt ( for taxes, since section 
; efers in so mal ' ‘ f iXeS ( ebts Consequently, 
a ! ‘ . ther that ; for taxe nto the language 
oe - 

( veve ‘ G7 hanged at all, the 
‘ ‘ S ‘ han ther than 
‘ f i TO6 endment, while also 
‘ efer to “liens vies 
( Vv" ! S by ikil the 

( s x { 
: 3? 5 ild create 
i \ t i \ 
‘ T t ‘ t t 
‘ { ‘ 
\ oO] a 
‘ f ecog ed there- 
G7 ( sed 1 
' ibig Vv would 
( (1) re tin 

\ ed above in para- 

] t l rt r 
} “ I s id should 

OT 1) 

) . g hori 





G7 1 to the con- 
| e “float 

a i LUSE 1) 

- ( I a S Ving to an 

i l I l t i) yet 

i é I ney in givin 

‘ ‘ j per ce ST | nmay 
ns re ‘ 2) may still be 

S ed n clause a 

St ‘ G7 was the s j of idy by the National 
ptey Conference at eeting in March 1953. Since that date several 

‘ ‘ f ‘ ferel i ling par irly Professor MacLachlan and 
he Friel n Ohio, have been attempting to draft an amendment to the 
resent e appropriate committees of Congress. The 
proble by no means a si e, b the conference will continue to work 

é te d present its best eflorts as soo is feasible 





